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Your confirmatory application under Regulation (EC) 1049/2001 for
access to documents - Gestdem 2012/1723

Dear Ms In 't Veld,
I refer to your e-mail of 7 June 2012, registered on the same day, by which, pursuant to
Regulation 1049/2001 regarding public access to European Parliament, Council and
Commission documents1, you lodge a confirmatory application registered under the abovementioned case number and concerning the position of the Directorate-General for Taxation
and Customs Union (hereafter: DG TAXUD) in its reply of 22 May 2012 to your initial
request of 30 March 2012.
I also refer to the letter of my services of 28 June 2012, by which you were informed that
the Commission was not in a position to reply within the deadline foreseen by Regulation
1049/2001. I apologise for the delay in handling your request and for any inconvenience
this may have caused.
1.

SCOPE OF THE REQUEST

In your initial application of 30 March 2011, you requested access to:
"..all documents since 2010 relating to the correspondence and talks between the
European Commission, the EU Member States and the US authorities, on the
consequences of the Foreign Account Tax Compliance Act, and particularly the
"government-to-government" solutions ".
In its reply, DG TAXUD granted full access to two documents identified as falling
within the scope of your request, mentioned in items No 4 and 5 of the enclosed list.
However, you were informed that access had to be refused to the remaining
1

OJL145, 31.05.2001, p.43.

Commission européenne, B-1049 Bruxelles / European Commission, B-1049 Brussel - Belgium. Telephone: (32-2) 299 1111.
http://europa.eu.int/comm/secretariat_general
E-mail: sq-acc-doc@ec.europa.eu

documents covered by your request. The refusal was based on several exceptions set
out in Regulation (EC) No 1049/2001, namely regarding the protection of
international relations, of the financial, monetary or economic policy of the
Community or a Member State and of the institution's decision-making process.
In your confirmatory application of 7 June 2012 to the Secretary General of the
Commission, you maintain your initial request.
Having examined your request, I have identified, until now, as falling within the
scope of your request the documents or the relevant parts thereof mentioned in the
attached list, under the numbers 1 to 13. Please note that another document - No 7(1)
- has been added to the list enclosed, as it has only been identified recently.
Please note that documents 1, 3 and 6 only fall partially within the scope of your
request, as some parts of these documents do not concern the discussions on
FATCA. The relevant parts which do concern this issue are specified in the attached
list.
The Commission informed you on 28 June 2012 that a separate decision will be
issued regarding a remaining category of documents, namely e-mail correspondence
between the Commission and members of the Article 29 Working Party relating to
the opinion of the latter on the interaction of the provisions of FATCA with
Directive 95/46 and e-mail correspondence among the Commission, Member States,
the OECD and the US authorities. Consequently, I reserve my position regarding
these documents.
I also reserve my position regarding document No 9 in the enclosed list, as this
document originates from the US authorities, which have recently been consulted on
the basis of Article 4(4) of Regulation 1049/2001.
As mentioned above, documents 4 and 5 have already been disclosed by DG
TAXUD. Therefore, the present decision concerns the documents, or relevant parts
thereof, mentioned in items No 1 to 3, 6, 7(a) to 7(1), 8 and 10 to 13.
PRELIMINARY REMARKS

Your initial request follows up to a letter addressed by you as MEP and Vicepresident of the Committee on Civil, Liberty, Justice and Home Affairs to
Commissioner Šemeta and to his reply providing information on the subject-matter
of the negotiations on the US Foreign Account Tax Compliance Act (hereafter:
FATCA).
In your application you also underline that you are acting "...as citizen and MEP,
notably following the FATCA dossier... ". On that basis, and having expressed
several critical remarks regarding the existence of an overriding public interest, you
consider it".. .extremely important to access documents related to the Agreement".
It is important to note that the application for access to documents you have
presented was explicitly made under Regulation 1049/2001 regarding public access
to European Parliament, Council and Commission documents.

Therefore, the particular interest which may be asserted by a requesting party in
obtaining access to a document cannot be taken into account. The General Court
(then Court of First Instance) has confirmed this interpretation of the purpose of
Regulation 1049/2001 in the Sison2 and Franchet-Byr judgments.
EXAMINATION AND CONCLUSIONS

Having examined your application and the documents concerned, or relevant parts
thereof, I have come to the conclusion that partial access can be granted to 11
documents or relevant parts thereof, namely the documents mentioned in items No
1, 2, 3, 6, 7 (a), 7(b), 7(c), 7(k), 8, 10 and 11 in the enclosed list; these documents
are marked as "partial access" in that list. You will find expunged copies enclosed.
However, access has to be refused to documents No 7(d), 7(e), 7(f), 7(g), 7(h), 7(i),
7(j) 7(1), 12 and 13 in their entirety and to the remaining parts of the documents, or
relevant parts thereof, mentioned in items No 1, 2, 3, 6, 7(a), 7(b), 7(c), 7(k), 8, 10
and 11;
The reasons for refusing access to these documents or parts thereof are set out
below.
PROTECTION OF THE PUBLIC INTEREST AS REGARDS INTERNATIONAL RELATIONS

4.1. The context
All the documents requested have been produced in the context of current
discussions between the US, some EU Member States and the Commission on the
US Foreign Account Tax Compliance Act (FATCA), which was enacted in March
2010 and will take effect from 2013. This US legislation is likely, unless a solution
is found, to create considerable difficulties for EU financial intermediaries.
The objective of the legislation is to prevent cross-border tax evasion by US
persons. However, the manner in which it is to be applied, which is to impose
obligations on financial intermediaries to report directly to the US tax authorities on
their US clients, would involve high compliance costs for those financial
intermediaries. Moreover, EU financial intermediaries who comply with FATCA
would risk breaching the laws of the Member States where they are established
(notably those on data protection). On the other hand, if EU financial intermediaries
do not comply with FATCA they will face a 30% withholding tax on all income
derived directly or indirectly from US sources.
Following the letter of April 2011 from the Commission and the Council
Presidency, the Commission opened a dialogue with the US Treasury together with
five Member States (Germany, Spain, France, Italy and the UK).
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As a result of this dialogue, the US announced, in its proposed regulations on
FATCA, that were published on 8 February 2012, that it is willing to work with
foreign jurisdictions on an alternative approach to FATCA implementation that
would be based on administrative cooperation at governmental level. Under this
govemment-to-govemment approach, a foreign financial institution (FFI) could
satisfy the reporting requirements of FATCA by providing the necessary information
to the tax administration of the country where it is established, which would, in turn,
provide this information to the US in accordance with the information exchange
provision in a double tax treaty (DTT), a tax information exchange agreement
(TIEA) or another tax cooperation tool in place with the US. On 26 July 2012, the
US and the five Member States published a Model Agreement along these lines that
could be used by any EU Member State or third country that is interested in signing
up to this approach to FATCA implementation.
The European Union will not be a party to the bilateral arrangements eventually
signed between the individual Member States and the US. Please also note that,
because of the bilateral nature of the discussions between the US and the Member
States on FATCA, the Commission has not participated in all meetings.
4.2. The contents of the non-disclosed documents or parts thereof
Documents 1 and 3 are the internal records, drafted by DG TAXUD, of the
meetings held on 19 January and 6 February 2012 by the Taxation Policy Group
(hereafter TPG). Please note that, because these records were intended purely for
internal use, they were not sent to the Member States involved for their scrutiny and
agreement.
Document 2 is a working document, produced by the Commission for the attention
of the TPG members in view of the meeting of 6 February 2012.
Document 6 is a record of a meeting of Working Party IV (Direct Taxation) held on
26 March 2012 which includes a report of a discussion with the Member States on
FATCA. I inform you that the summary report of this meeting is available at the
following link, under the section "Additional Information":
http://ec.europa.eu/transparency/regexpert/detailGroup.cfm?groupID=953
The non-disclosed parts of section 5 of document 1, of document 2, of section (c)
in document 3 and of the relevant parts of document 6 contain substantial and
detailed information on the ongoing discussions between the Commission and
Member States, on the one side, and the US Authorities on the other side regarding
the implications of US tax legislation on EU citizens and companies as well as the
interaction of such US legislation with EU and Member States' laws. This
information reveals in detail the positions of Member States and the Commission on
this matter including possible strategies in the ongoing international negotiations
which may still evolve and have not yet been agreed by the Parliaments in the
Member States, which must approve any arrangements reached with the US. Some
parts of this information also contain the position of the US on issues which are
subject to the negotiations.

Documents 7 (a) to 7 (1), which are internal meeting reports produced by DG
TAXUD for internal use, also contain exhaustive information on the ongoing
discussions and the positions taken and views exchanged within the Commission,
with Member States, the US and the OECD, and, in some cases, financial
institutions (hereafter Fis), regarding the implications of FATCA for EU citizens
and EU data subjects (including US citizens) and companies as well as the
interaction of this legislation with EU and Member States laws. In addition,
objections of principle on the part of some Member States and the solutions
progressively discussed on all the issues arising from FATCA are reported in these
documents including data protection and possible solutions and administrative
cooperation.
These records of meetings were prepared unilaterally for internal use by the
Commission without consulting the other participants or verifying their content with
them. Therefore, there is a risk that at some point they unintentionally misrepresent
the position of a participant. These documents also reveal positions of Member
States, the US and the Commission on this matter as well as possible strategies in
these ongoing negotiations with the US.
As to document 8, this document is a letter from the Commission to the US
authorities requesting their position on the implications of FATCA for the EU Data
Protection Directive and the possible solutions to conflicts between EU law and
FATCA. The non-disclosed parts of document 8 contain personal data of the US
recipient of the correspondence who is a partner in the ongoing negotiations.
The non-disclosed parts of document 10 contain official correspondence between
the European Commission and the US Treasury Department on technical matters
concerning the interaction of EU and US laws in the area of personal data
protection. The discussion on this matter between the EU and the US authorities has
not yet been completed, although the parties have endeavored to reach a mutually
acceptable solution that will be in compliance with the laws and legitimate aims of
both parties.
Documents 11, 12 and 13 reflect the views of Member States data protection
authorities and record the discussions that took place in the framework of the
meetings of the Article 29 Working Party and its Financial Matters Subgroup on the
interaction between FATCA and EU Directive 95/464. DG TAXUD was invited as
an observer. The requested documents reflect the Commission's impression of the
opinions and arguments exchanged between the Member States and includes
references to the state of play of the negotiations with the US on FATCA as well as
the questions, observations and remarks of the participants in that regard. As the
Working Party acts independently of the Commission, the taxation services were not
copied in on all correspondence and documentation circulated between the
participants that may have been relevant to views and observations expressed at the
meeting so their impressions of the positions of different participants may be
inaccurate or outdated.
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Finally I note that documents 7(a), 7(b), 7(c), 7(d), 7(e), 7(f) 7(i), 7(k), 7(1) and 10
contain names and - in the case of document 10 - also the administrative address of
persons participating in the name of the US and/or of the Member States in the
meetings concerned.
4.3. The risk of undermining the public interest as regards international
relations
Disclosing the above described withheld information would undermine the
protection of the public interest as regards international relations for the following
reasons.
In the first place, disclosing information on the issues discussed with the US, the
personal data of the US officials involved, as well as the positions of the negotiating
parties, including the US, as well as of the EU's comments on these positions, would
have a detrimental effect on the atmosphere of mutual trust and would thus reduce
the prospect for a positive outcome of the ongoing negotiations. In addition, and
more generally, it would call into question the trust that the Commission, who is
acting as an observer in the present instance, respects the confidentiality attached to
international negotiations, in particular in tax matters.
Indeed, the disclosure of the withheld parts of the above-mentioned documents
would reveal preliminary views and suggestions expressed in the early stages of the
negotiations, which should take place in an atmosphere of mutual trust in the
confidential treatment of the exchanges by all participants. The necessity to preserve
this situation will remain until the negotiations have been closed. This
confidentiality is all the more important where a solution must be found within a
tight time frame, in the interest of EU financial intermediaries and their clients.
The risk that disclosure would undermine the atmosphere of mutual trust would
limit the chance of success for the ongoing negotiations and would have, more
generally, detrimental effects on the Commission's position in such international
negotiations, is a real and concrete risk. Indeed, in this respect it is important to note
that the United States has explicitly requested that their documents be kept
confidential, which implicitly extends to similar information contained in the
documents of the Commission and of the Member States. Given that the negotiating
partners (the United States and the individual Member States) have agreed orally to
this confidentiality requirement, these parties expect this confidentiality requirement
to be respected by other participants to the meetings such as the Commission, which
has been copied in on some, although perhaps not all, documentation. Even without
being the subject of a written statement, confidentiality is a basic and well
understood element of international tax treaty negotiations. See for example: (1) the
report of the Committee of Experts on International Cooperation in Tax Matters at
the UN entitled "Revision of the Manual for the Negotiation of Bilateral Tax
Treaties"5 which includes the following statement on page 140 "[i]t is noted that
negotiations are normally treated as confidential until the treaty is signed" and (2) a
report on US tax treaty policy6 which states as follows "fajlthough the Treasury
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Department seeks some public comment in advance of treaty negotiations, the
negotiations themselves are almost always confidential until the two negotiating
teams have agreed on a common text. "
In the second place, as the documents or the non-disclosed parts of them contain
opinions of the Commission and positions of Member States, including objectives
and strategies for the negotiations, as well as opinions and assessments regarding the
United States, their disclosure would disrupt the on-going negotiations and damage
both the EU's and the Member States' relationships with the third country
concerned. The success of negotiations depends to a large extent on protecting
negotiation objectives, strategies and fall-back positions from the other parties
involved in the negotiations. Public access to the non-disclosed parts of the
requested documents would give the other negotiating party a prior knowledge of
the objectives pursued and of the elements that were taken into consideration and
may form part of the negotiating strategies. Non-disclosure is therefore necessary to
protect the margin of manoeuvre available in the on-going negotiations. It is, indeed,
vital that the participants to the meetings can report and exchange information on
current situations and planned future strategies, and modify their positions, without
their opinions, information and recommendations being made public.
In this context, I would like to react to your argument relating to the unacceptability
of putting aside or violating the fundamental rights of citizens (to access to
documents, to privacy and to data protection) on the basis of the protection of public
interest. I would like to draw your attention to the fact that the discussions with the
United States on FATCA are precisely about protecting the fundamental rights of
US and EU citizens investing in EU financial intermediaries, in a way that also
prevents another threat which is the application of a punitive US withholding tax to
the income of those individuals and financial intermediaries and that limits
compliance burdens on EU financial intermediaries. For the above mentioned
reasons, the disclosure would precisely put the Member States at a disadvantage as it
could limit their ability to adapt their negotiating positions. Thus, disclosure of these
documents or parts thereof at this stage will prejudice the chances of reaching a
mutually acceptable solution that would be compliant with EU law and beneficial to
EU citizens and non-EU citizens who invest in the EU and EU industry.
In the light of the above, I conclude that disclosure of the concerned documents or
parts thereof would undermine the protection of the public interest as regards
international relations.
For these reasons, access to the aforementioned documents or parts thereof has to be
refused on the basis of the exception set out in Article 4(1 )(a) third indent of
Regulation 1049/2001 according to which "the institutions shall refuse access to a
document where disclosure would undermine the protection of the public interest as
regards international relations".
In this context, I would like to inform you that the Article 29 Working Party has
published on 9 July an "initial analysis" of the data protection implications of
FATCA, which can be retrieved through the following link:
http ://ec. europa, eu/j ustice/data-protection/article-2 9/documentation/otherdocument/files/2012/20120621 _letter_to_taxud_fatca_en.pdf

4.4. Protection of privacy and integrity of the individual
According to Article 4(1) (b) of Regulation 1049/2001, access to documents is
refused where disclosure would undermine the protection of privacy and integrity of
the individual, in particular in accordance with Community legislation regarding
the protection of personal data. In its judgment in the Bavarian Lager1 case, the
Court of Justice has ruled that, when a request is made for access to documents
containing personal data, Regulation 45/2001 becomes fully applicable. Article 8(b)
of Regulation 45/2001 establishes that "personal data shall only be transferred (...)
if the recipient establishes the necessity of having the data transferred and if there is
no reason to assume that the data subject's legitimate interests might be
prejudiced".
The non-disclosed parts of documents 7(a), 7(b), 7(c), 7(d), 7(e), 7(f) 7(i), 7(k), 7(1),
8 and 10 contain the names and/or addresses of natural persons which are the
representatives of the US and/or of the Member States. Therefore, this information
qualifies as personal data in the meaning of Article 2(a) of the Data Protection
Regulation .
In your confirmatory application, you have not given any reasons showing the
necessity to obtain this kind of information. In the light of the foregoing, I conclude
that the necessity of disclosing the above-mentioned personal data has not been
established. Furthermore I cannot exclude that there are reasons to assume that
transferring this data would prejudice the legitimate interests of the persons
concerned. Therefore, access to this personal data must be refused on the basis of
Article 4(1) (b) of Regulation 1049/2001.
MEANS OF REDRESS

Finally, I would like to draw your attention to the means of redress that are available
against this decision, to the extent that it refuses access to some documents or parts
thereof, that is, judicial proceedings and complaints to the Ombudsman under the
conditions specified respectively in Articles 263 and 228 of the Treaty on the
Functioning of the European Union.
Yours sincerely,

Enclosures:
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