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Dear Ms In't Veld,
I refer to your e-mail of 7 June 2012, registered on the same day, by which, pursuant to
Regulation 1049/2001 regarding public access to European Parliament, Council and
Commission documents1, you lodge a confirmatory application registered under the abovementioned case number and concerning the position of the Directorate-General for Taxation
and Customs Union (hereafter: DG TAXUD) in its reply of 22 May 2012 to your initial
request of 30 March 2012.
1.

SCOPE OF THE REQUEST
In your initial application of 30 March 2011, you requested access to:
"..all documents since 2010 relating to the correspondence and talks between the
European Commission, the EU Member States and the US authorities, on the
consequences of the Foreign Account Tax Compliance Act, and particularly the
"government-to-government" solutions".
The Commission identified 24 documents as falling within the scope of your
request. On 28 August 2012, a decision was taken regarding all these documents,
except the document mentioned under No 9 in the list attached to the decision.
The present decision concerns this document, namely the e-mail from the US
Authorities to the Commission dated 24 September 2011, including an attachment. Please
note that the cover e-mail is an accompanying message without substantial content.
Therefore, I assume it is of no interest to you. If you do not agree with this
conclusion please let us know.
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As this is a complementary decision to the decision taken on 28 August 2012,1 refer
to that decision as regards the context of the on-going discussion regarding the US
Foreign Account Tax Compliance Act (FATCA).

2.

EXAMINATION AND CONCLUSIONS
Having examined your application and the document concerned, I have come to the
conclusion that access has to be refused to the document attached to the e-mail of 24
September 2011 for the reasons set out below.

3.

PROTECTION OF THE PUBLIC INTEREST AS REGARDS INTERNATIONAL RELATIONS
3.1. The content of the non-disclosed document
As explained above, the document concerned has been established by the US
authorities and was sent by e-mail to the Commission on 24 September 2011.
This document contains the replies of the US authorities to the questions asked by the
Commission in its letter of 15 July 2011 concerning the interaction between the legal
provisions in the US and in the EU with regard to data protection.
Please note that the questions asked by the Commision have already been disclosed with
the partial disclosure of document No 8 in the list attached to the decison of 28 August
2012.
3.2. The Commission's assessment of the requested document
Disclosing the above mentioned document would undermine the protection of the
public interest as regards international relations for the following reasons.
After receiving your confirmatory application, the Commission consulted the US
authorities on the disclosure of the document concerned. The US authorities have
not replied in writing to the above-mentioned consultation. However, the
Commission wishes to underline that the US authorities have explicitly requested
that their documents be kept confidential.
After a careful examination of the document requested in the light of the provisions
of Regulation (EC) No 1049/2001 regarding public access to European Parliament,
Council and Commission documents2,1 have come to the conclusion that disclosure
of the attachment to the e-mail of 24 September 2011 would harm the protection of
the international relations between the Commission and the US.
Disclosure of this document would reveal how the US authorities have engaged in
the discussions with the other negotiating parties, showing the provision of
information to help the other parties understand the US position and define their
own strategies. This would therefore reveal how the US authorities interpret the
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relevant parts of the legislation, and in turn reveal their position in the negotiations.
It would also reveal information which is essential to the Commission to help define
its position in the negotiations.
In addition, disclosure of the document would make other parties question the
respect that the Commission, which is acting as an observer in the present instance,
has for the confidentiality attached to international negotiations, particularly in tax
matters as well as on the aspects of the negotiation concerning data protection. This
is particularly relevant as the Commission is mainly acting as an observer in this
particular instance. Under these circumstances, revealing the information described
in the previous paragraph would have a detrimental effect on the atmosphere of
mutual trust and would reduce the prospect for a positive outcome in the on-going
negotiations.
The responses of the US authorities to the Commission's questions were sent at an
early stage of the negotiations. When making such early communications, the
negotiating parties assume and trust that their exchanges will be treated as
confidential by all participants. This confidentiality is all the more important where
a solution must be found within a tight time frame, in the interests of EU financial
intermediaries and their clients.
There is a real and concrete risk that disclosure would undermine the atmosphere of
mutual trust and thus undermine the chance of success for the on-going negotiations,
and would, more generally, have detrimental effects on the Commission's position in
similar international negotiations. Indeed, in this respect it is important to note that
the US authorities have explicitly requested that their documents be kept
confidential. Given that the negotiating partners (the United States and the
individual Member States) have agreed orally to this confidentiality requirement,
these parties expect this confidentiality requirement to be respected by other
participants to the meetings such as the Commission. Even without having been laid
down in a written statement, confidentiality is a basic and well understood element
of international tax treaty negotiations which, as stated above, is also applicable to
the aspects of the negotiation concerning data protection issues.
In the light of the above, I conclude that disclosure of the concerned document
would undermine the protection of the public interest as regards international
relations.
For these reasons, access to the aforementioned document has to be refused on the
basis of the exception set out in Article 4(l)(a) third indent of Regulation 1049/2001
according to which "the institutions shall refuse access to a document where
disclosure would undermine the protection of the public interest as regards
international relations

4.

PARTIAL ACCESS
Given the fact that the text of the questions asked by the Commission, which are
included in the document, has already been disclosed, I have also considered the
possibility of granting partial access to the remaining parts of the requested
document in accordance with Article 4(6) of Regulation (EC) No 1049/2001.
However, partial access is not possible considering that the remaining parts of the
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document, which are relevant to your request, are currently covered in their entirety
by the invoked exception.

5.

OVERRIDING PUBLIC INTEREST IN DISCLOSURE
I would like to draw your attention to the fact that the invoked exception laid down
in Article 4(1) (a) third indent of Regulation 1049/2001 is an absolute exception that
does not have to be balanced against the public interest in disclosure.

6.

MEANS OF REDRESS
Finally, I would like to draw your attention to the means of redress that are available
against this decision, that is, judicial proceedings and complaints to the Ombudsman
under the conditions specified respectively in Articles 263 and 228 of the Treaty on
the Functioning of the European Union.

Yours sincerely,

Catherine Day
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