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Subject:

Follow-up to the Ombudsman's Draft Recommendations in
complaint 1398/2013/ANA, linked to your confirmatory application
under Regulation 1049/2001 for access to documents - GESTDEM
2012/1723 - PART II

Dear Ms In't Veld,
I refer to the Ombudsman's draft recommendation of 3 December 2014 following your
complaint (Ombudsman's reference 1398/2013/ANA) about the European Commission's
treatment of your request for access to documents (Commission reference GESTDEM
2012/1723).
I also refer to the Commission's letter of 19 May 2015 (Part I), which explained in detail
how the Commission considered the documents relevant to your request and decided to
disclose 253 documents, subject only to redactions of personal data. In that letter, I
informed you that I would, in a follow-up letter, provide the Commission's evaluation as
regards the remaining documents.
I am pleased to inform you that we have now finalised our assessment as regards the
remaining (85) documents. The latter were identified as falling under points 14 and 15 of
your access-to-documents application, GESTDEM 2012/1723. The outcome of the
Commission's assessment is presented below.
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1.

SCOPE OF YOUR REQUEST

Please find the list of documents covered by this decision annexed (Annex 1).
For each document, the list contains the document number, its description, the author, the
Commission's document management reference (ARES) number and the respective
conclusion following the Commission's assessment.

2.

ASSESSMENT AND CONCLUSIONS UNDER REGULATION 1049/2001

Prior to deciding whether public access to the said documents could be (partially) granted
without undermining the interests protected under Article 4 of Regulation 1049/2001, the
Commission conducted consultations with the authors of the documents in question in
the light of Article 4(4) of Regulation 1049/2001.
Based on the above-mentioned consultations and the Commission's own assessment of
the documents contained in the enclosed list, I am pleased to inform you that:
- full access is granted to documents 3,4, 11, 13, 14, 15, 16 and 29 (Part A of the
list);
- wide partial access (subject to redaction of personal data only) is granted to the
remaining documents listed in Part A of the list;
- partial access is granted to documents 30 - 60 (Part В of the list);
- access to documents 61 - 85 is withheld (Part C of the list).
The grounds for the non-disclosure of the redacted parts of the documents are the
exceptions provided for in Article 4(1)(a), third indent (protection of international
relations); Article 4(1)(b) (protection of personal data); and Article 4(2), first indent
(protection of commercial interests) of Regulation 1049/2001. The detailed reasons are
set out below.
2.1.

Protection of international relations

Article 4(1)(a), third indent of Regulation 1049/2001 provides that [t\he institutions shall
refuse access to a document where disclosure would undermine the protection of the
public interest as regards international relations.
(a) The outcome of the third-party consultations
As indicated above, the Commission conducted consultations with the authors of the
documents identified as falling within your request, in accordance with Article 4(4) and,
in the case of Member State consultations, 4(5) of Regulation 1049/2001.
To that end, the Commission launched consultations with the Organisation for Economic
Co-operation and Development (OECD) and with the following third countries and
Member States: United States, Japan, Australia, United Kingdom, Spain, Italy, France,
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the Netherlands, Finland, and Germany. Furthermore, the Commission consulted a
number of stakeholders and third persons, whose documents were identified as falling
within the scope of the request.
On 19 May 2015, in its earlier decision ('Part I'), the Commission already granted public
access to a number of documents from third parties/organisations in those cases where
the latter, following consultation, provided positive feedback and did not object to the
disclosure of their documents2.
To date:
•

the Commission has received wholly negative replies (strong opposition to
making their documents public) from the OECD, Italy, Spain, France and the
United Kingdom on the grounds of Article 4(1)(a), third indent of Regulation
1049/2001 pertaining to the protection of international relations and Article 4(3),
second paragraph pertaining to the decision-making process (documents
containing opinions for internal use as part of deliberations and preliminary
consultations).

•

The United States and Japan did not reply to the Commission's consultations,
while Germany and Australia agreed with the disclosure of their documents,
provided that the personal data of the relevant national officials were duly
redacted. The Netherlands agreed to full disclosure of the document originating
from it.

In the context of the consultations, two countries - Spain and France - took the view that
the requested documents (or parts thereof) originating from them fall outside the scope of
Regulation 1049/2001, as they concern bilateral negotiations with the United States,
which do not fall within the Commission's sphere of activity. In that context, France and
Spain made a reference to Article 3 of Regulation 1049/2001, which provides that
document shall mean any content ... concerning a matter relating to policies, activities
and decisions falling within the institution's sphere of responsibility.
Spain stated in this regard that the requested exchanges by email (document 81) refer to
negotiations on the US Foreign Account Tax Compliance Act (FATCA) legislation and
its possible implications for five countries individually, and that their content has no
effect in respect of EU legislation. Spain pointed out that the US FATCA legislation does
not form part of the policies, activities and decisions falling within the Union's sphere of
responsibility. It also pointed out that Commission officials were only copied in on the
emails sent and did not take part in the exchange of opinions, that the Commission was in
fact taking part in these exchanges only as an observer and that the five participating
countries (France, Spain, Italy, UK and Germany) merely wished to keep the
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Commission informed, so that the latter would be aware of the international
developments in the field.
France also expressed the view that the documents originating from it fall outside the
Union sphere of responsibility; it argued that the documents were forwarded to the
Commission only because of the link between the FATCA negotiations and Council
Directive 2011/16/EU on administrative cooperation in the field of taxation and Council
Directive 2003/48/EC on taxation of savings income in the form of interest payments.
I take note of the above positions of Spain and France that the documents originating
from them fall outside the scope of Regulation 1049/2001 because the US FATCA
legislation does not form part of the policies, activities and decisions falling within the
Union's sphere of responsibility.
It is true that Member States are competent to conclude bilateral agreements on tax
cooperation and exchange of information with third countries once those treaties are
concluded in a way that is compatible with EU legislation. The EU has not concluded a
tax information exchange agreement with the US and therefore the Commission does not
at this time have any direct role in tax relations between individual Member States and
the US. On that basis, the Commission's role in the negotiations with the US became, at a
certain point, only one of an (occasional) observer. When the Member States decided to
deal with FATCA by way of bilateral tax treaties with the US, the role of the
Commission was limited to monitoring the compliance of these treaties with EU
legislation. FATCA was relevant to the above-mentioned Directives only in that if
Member States committed to a broader scope of information exchange with the US than
they provide under those Directives then they should, on a reciprocal basis, commit to
that broader scope of information exchange also with each other under the Most
Favoured Nation (MFN) provision contained at Article 19 of Directive 2011/16/EU.
At the same time, however, the Union has, by virtue of the secondary legislation enacted
in the sphere of tax information exchange, acquired competence in that field. Against this
background and on balance, I take the view that the emails identified in the context of
this request that originate from France and Spain and are in the Commission's possession
cannot prima facie be excluded from the scope of Regulation 1049/2001.
In addition to the above-mentioned arguments, France stated that revealing the requested
information, which concerns the highly sensitive matter of exchange of data in the
context of financial and banking operations, would have an impact on the mutual trust
and confidence that France has built with the US and would thus undermine its future
bilateral negotiations with the US. The exception laid down in Article 4(1)(a), third
indent of Regulation 1049/2001 is therefore applicable to the documents in question.
Italy, in its reply, referred to the sensitive nature of the exchanges to which access is
requested, which took place in confidence, in the context of the said negotiations on the
application of FATCA.
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The UK underlined the fact that the information contained in its documents concerns the
agreements negotiated bilaterally with the US and that its release would undermine the
protection of its international relations. Moreover, the UK authorities pointed out that
they themselves have not disclosed the information in question in any form.
I recall further that, in my earlier decision of 28 August 2012 concerning your request for
access, I informed you that the United States has explicitly requested that their
documents be kept confidential, which implicitly extends to similar information contained
in the documents of the Commission and of the Member States. Given that the
negotiating partners have agreed orally to this confidentiality requirement, these parties
expect this confidentiality requirement to be respected by other participants in the
meetings such as the Commission, which has been copied on some, although perhaps not
all, documentation. Even without being the subject of a written statement, confidentiality
is a basic and well understood element of international tax treaty negotiations. The
United States did not reply to the renewed consultation on the possible disclosure of their
documents which the Commission conducted in March 2015, but there is no reason to
think that the US position has changed in the meantime.
Finally, when the Commission consulted the Organisation for Economic Co-operation
and Development (OECD), the latter also referred to the international relations exception
laid down in Article 4(1)(a), third indent of Regulation 1049/2001 and argued that the
disclosure of the documents would be harmful to the open and frank manner in which
similar international negotiations are to be carried out in the future.
In addition, the OECD raised a further argument for non-disclosure, by referring to its
own rules and regulations, which according to OECD preclude the disclosure of its
documents and exchanges. The OECD pointed out that the OECD Council Resolution on
Classification and Declassification of Information provides that the security of
information must be ensured in particular when it affects international discussions. For
the purposes of the Resolution, official information can include correspondence. Further
to that, Article 5 of the OECD Rules of Procedure provides that the meetings of OECD
bodies are held 'in private'. Accordingly, all documents and correspondence relating to
such meetings should be held in confidence and protected.
The OECD concluded, in light of the above-mentioned rules, that the Commission, as
well as OECD members, are bound by obligations to protect the disclosure of exchanges
with the OECD.
(b) Commission's assessment
In my confirmatory decision of 28 August 2012, I explained the context of the
discussions between the US, Member States and the Commission on the US Foreign
Account Tax Compliance Act (FATCA).
I wish to recall the main developments of this process and how it evolved since 2012.
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> During the first half of 2011, and with the support of the Council Presidency, the
Commission - together with five Member States (Germany, Spain, France, Italy
and UK) - opened a dialogue with the US Treasury to try to find an alternative
solution to FATCA. In the beginning of the process, the Commission provided a
forum for the United States to present FATCA to the Member States. In that
context, the Commission was approached by the administrations of certain third
countries, such as Japan, to share information and preliminary views relating to
the implementation of FATCA.
> As a result of this dialogue, the US announced, in its proposed regulations on
FATCA, that it was willing to work with foreign jurisdictions on an alternative
approach to FATCA implementation that would be based on administrative
cooperation at governmental level. Under this government-to-government
approach, a foreign financial institution could satisfy the reporting requirements
of FATCA by providing the necessary information to the tax administration of the
country where it is established, which would, in turn, provide this information to
the US in accordance with the information exchange provision in a double tax
treaty, a tax information exchange agreement or another tax cooperation tool in
place with the US.
> On 26 July 2012, the US and the five Member States published a model
agreement that was designed for use by any EU Member State or third country
that is interested in signing up to this approach to FATCA implementation.
> Neither the EU nor the European Commission is a party to the bilateral
agreements on FATCA signed between the Member States or third countries and
the US. The Commission's involvement in the discussions with the United States
on FATCA effectively ended when the United States with the support of the five
EU Member States decided on bilateral solutions. The Commission was aware of
the continuing discussions between the US and the five Member States and
participated in some of the early meetings at the invitation of one or two of the
Member States but only as an observer and without any influence. The
Commission is not, in other words, involved in any way in, or responsible for, tax
negotiations between the US authorities and national administrations, as EU
Member States engage individually with the US in this field.
> At present, FATCA agreements have been signed with most EU Member States
and third countries concerned. However, some of those agreements have not yet
entered into force. Furthermore, it is clear from the texts of the agreements and
from the information that the Commission received from the OECD that many
elements of those agreements may still be revised and will still be the subject of
correspondence between the individual Member States and the US for some
years. For example, there is a phased approach to implementation of the
agreements and some elements will only affect the reporting from 2017 and 2018.
In addition, the agreements that were first to be signed are being amended in the
light of elements included in later agreements. Furthermore, the practical IT
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arrangements for the information exchange under the agreements are still being
ironed out. What is more, there is provision for a two-year test phase to see how
financial institutions cope with the requirements imposed by the system, and
adjustments to both the schema and the reporting system are expected. Other
outstanding issues that may involve further discussions between the US and the
Member States include the issue of reciprocal information exchange by the US
and the synergies between the FATCA agreements and the inter-governmental
bilateral agreements and practical arrangements for the implementation of the
OECD Standard. A further point is that the data protection aspects of the FATCA
agreements between Member States and the US are still controversial and under
discussion - these aspects are a matter for the individual national data protection
authorities in the Member States.
> Moreover, aspects of FATCA are relevant to the implementation of the OECD
Global Standard on Automatic Exchange of Financial Account Information for
Tax Purposes which is ongoing work. It is very well conceivable that some
aspects of the FATCA agreements might change in the light of the Global
Standard agreements. The Global Standard took FATCA as its starting point but
made some important changes. Member States and a total of more than 90
jurisdictions across the world are currently in the process of concluding bilateral
arrangements with each other to implement the Standard. The data protection
aspects of the OECD Standard in particular are under consideration at various
levels: at national level within Member States; within the EU in the Article 29
Working Party of national data protection authorities; in the ongoing negotiations
between the EU and five European non-EU countries (Swiss Confederation, the
Principality of Liechtenstein, the Principality of Monaco, the Principality of
Andorra and the Republic of San Marino); bilaterally in discussions on the Global
Standard between the individual EU Member States and third countries; and
multilaterally at the OECD and other international fora.
o

The Commission has assessed the requested disclosure of the documents originating
from the Member States or the third countries (part C of the list) based on the abovementioned consultations and the Commission's own assessment (in the case of Member
States: a prima facie assessment) of the arguments brought forward, and of the content of
the documents in question.
In addition to the documents which were authored by representatives of the national
administrations of the respective countries, by Member States or by the OECD, the list
includes a number of Commission documents (part Β of the list) which contain sections
reproducing the positions of Member States, third countries or third persons. For those
sections of the Commission's documents, the institution has taken a decision on the
requested disclosure on the basis of the content of the information contained therein and
the analysis of the harm to the interests protected under Regulation 1049/2001.
http://www.oecd.org/ctp/exchange-of-tax-information/standard-for-automatic-exchange-of-fmancialinformation-in-tax-matters.htm
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The documents listed in Part В of the list are either Commission documents (such as
briefings, internal emails or reports from meetings) or exchanges between the
Commission and the national administrations of EU Member States or third parties,
pertaining to the FATCA negotiations. The redacted parts summarise views and positions
expressed by representatives of the national administrations, including the United States,
which reveal early reflections of the possible impact of FATCA on national and EU
legislation, identify issues and questions that need to be discussed or negotiated with the
United States, and raise questions and concerns on the possible implementation of
FATCA.
The description of the documents and the legal basis for the partial or full refusal is
provided in the enclosed list. Public access to the following documents or parts thereof is
refused on the basis of Article 4(1)(a), third indent of Regulation 1049/2001, for the
reasons set out below.
Documents 30, 31, 32, 50 and 52 constitute exchanges between the Commission and
Japan, which took place in 2011 and concern early reflections and preliminary
conclusions on the possible impact of FATCA obligations and requirements on the
financial institutions in Japan and in the EU and the ways to implement FATCA. The
limited redactions maintained in these documents concern only the position expressed by
Japan in the context of its dialogue with the EU. One further sentence was deleted from
document 32 and one from document 52, as it reveals the position of the US Treasury, as
interpreted by the Commission.
The limited redactions maintained in documents 35, 37, 39, 40, 41, 42, 43, 44, 45, 46, 47,
49, 52, 55 and 56 reflect the Commission's understanding of the negotiating positions of
the United States and/or the EU Member States pertaining to FATCA at the point in time
when the above documents were drafted. The redacted parts concern the position of the
US or Member States authorities on the FATCA implementation, including on the
potential impact of FATCA for financial intermediaries and on how to reduce the costs of
compliance; on data protections aspects of FATCA and the data protection standards
applied in US and the EU; on the comparison of FATCA with the Savings Directive; on
FATCA implementing regulations; on the impact of new concepts, such as the passthru
payments rule; on the existing double tax treaties and domestic legislation and on the
negotiating strategies vis-à-vis the United States.
The redacted parts in document 36 concern the position of Switzerland on the risk related
to the implementation of FATCA and the impact on the Swiss financial industry. The
parts redacted in document 48 concern the position of Hong Kong on the implementation
of FATCA and the dialogue with the local industry on this matter.
Certain redactions maintained in the bullet points in document 54 reveal the position of
United States, as understood and reflected by a third party, following a meeting of this
third party with representatives of the US administration.
Documents 57, 58, 59 and 60 and documents listed in Part C of the enclosed list contain
documents/emails originating from EU Member States, third countries/parties or the
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OECD (with the exception of documents 62 and 67). The documents set out the
respective authors' views and positions pertaining to specific aspects of FATCA
implementation, including the discussions on the draft framework for intergovernmental
FATCA implementation negotiated at the time between five EU Member States (France,
Italy, Spain, United Kingdom and Germany) and the United States.
Document 62 is a summary record prepared by the Commission of the (Council) High
Level Working Group meeting, where the issue of FATCA was on the agenda. The
section relating to FATCA, which has been wholly redacted, reveals the positions of the
Member States pertaining to different aspects of FATCA implementation and provides
information on their bilateral negotiations with the US. The Commission's and Council's
comments summarised in the document reveal the position of the US and/or refer to the
positions of Member States and were consequently also redacted.
Document 67 is a record of the meeting that took place in Paris between representatives
of five EU Member States, OECD, US and the Commission. The document provides a
summary of the position of the negotiating parties and records the negotiations that took
place during the meeting.
If revealed, the above-mentioned documents or the relevant parts thereof would disclose
the early negotiating positions of the relevant countries, the issues raised by certain
countries on the possible ways of implementing FATCA and the negotiating strategies
which were being considered at the time. The Commission reiterates that it is not
participating in the bilateral discussions and negotiations that individual Member States
are having or have had with the United States. Therefore, the documents sent to the
Commission by the US, Member States and/or third parties and identified in the context
of your request were sent voluntarily, based on these countries' willingness to share some
of their positions with the Commission. The information which is in the Commission's
possession may thus be incomplete and therefore misleading. The same considerations
apply for the respective positions (or the Commission's interpretation thereof) of the US,
Member States or third countries redacted from the documents authored by the
Commission.
It should further be noted that documents 34, 35, 36, 37, 39, 40, 41, 42, 43, 44, 45, 46,
47, 48, 49, 55, 56, 62 and 67 are internal emails, briefings or records prepared by
Commission officials for purely internal purposes. These documents contain the
subjective views and reflections of the Commission officials who drafted them, and their
own understanding and assessment of the information which had been made available to
the Commission in the context of meetings or prior exchanges. Given that the said
documents were produced internally for the Commission, the views contained therein
were not verified with the relevant national authorities for accuracy and completeness.
Consequently, there is a real and non-hypothetical risk that public release of such nonverified information would undermine the international relations between the EU and the
third countries concerned and between the EU Member States and their respective
negotiating partners.
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As noted above, while most of the bilateral agreements on FATCA between the United
States and Member States have been signed, there are ongoing discussions and it is likely
that there will be further amendments to those agreements. There is a real and nonhypothetical risk that revealing the early negotiating positions redacted in the abovementioned documents would undermine also the further dialogue of the Member States
with the United States concerning the implementation of FATCA, have a detrimental
effect on the Member States' international relations and affect their negotiations with
other third countries aimed at putting in place agreements implementing the Global
Standard. The fact that most of the Member States, when consulted, expressed concern
that disclosure of their documents would undermine their international relations with the
United States, provides further support for this conclusion. Indeed, I consider that the
reasons put forward by these Member States and summarised above appear to be prima
facie valid.
It is important to add in this regard that when the international relations concerned are
those of the Member States, and the Commission is simply invited to participate in the
process as an observer and/or is kept informed voluntarily by the Member States on their
ongoing dialogue with third countries, the position on access of the Member State in
question should prevail and the Commission should be bound to follow it, as long as the
position put forward is not manifestly wrong. This approach is justified as the
Commission cannot second-guess the Member States' sovereign positions and
perceptions about their own international relations.
Against this background, I take the view that the Commission is unable to reveal the
position of the negotiating parties, such as the US, the EU Member States or third
countries, reflected in the documents originating from them or in the Commission
documents. Indeed, there is a clear and non-hypothetical risk that (wider) disclosure of
the documents would undermine the public interest as regards international relations of
the EU Member States, third countries and OECD with the United States, not only in the
context of the implementation of FATCA, but also in the context of any other future
bilateral negotiations with the United States. It would also undermine the position of the
EU as a whole in EU-wide negotiations with the United States in any field.
If the Commission were to disclose the positions of the third countries and/or the OECD,
this would also undermine the mutual trust and confidence it has built with these
countries/OECD. Indeed, such public release by the Commission would suggest that the
Commission, which was a mere observer in the discussions, has no regard for the
confidentiality of international negotiations. Moreover, disclosure of the exchanges with
the OECD (documents 81 and 83) would appear to contradict also the OECD rules,
referred to by the OECD in the context of the consultation. I consider that Regulation
1049/2001 should be interpreted in harmony with any such rules that are specific to the
work of international organisations. Therefore, (wider) access to the above-mentioned
documents would have a detrimental effect on the climate of mutual trust between the
Commission and the parties taking part in the negotiations. If the EU were to release the
positions of the negotiating parties, there is a real and non-hypothetical risk that the EU
would be excluded from any such exchanges in the future and would no longer be given
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useful information pertaining to negotiations in areas where Member States have
competence and where the EU is only participating as an observer.
Therefore, access must be refused under Article 4(1)(a), third indent of Regulation
1049/2001, as disclosure of the said document would undermine the image of the EU on
the international fora and its international relations with the third countries or
international organisations concerned.
I would also like to underline that the Commission has provided the widest possible
access to the documents requested, as it has given access to its own position as reflected
in the requested documents. The Commission has also provided access to document 5
(letter from Germany to the Commission), documents 8 and 9 setting out the position of
Australia and document 4, originating from the Netherlands, as these countries did not
object to the requested disclosure. However, the parts of the email exchanges in
document 83 originating from the German national administration were withheld, as it is
not possible to provide meaningful access to these parts without revealing the issues and
positions discussed with the other countries and the OECD in the chain of emails
exchanged. Finally, documents 17, 18 and 25 are cover letters originating from France,
UK and US without substantive content, so access to those letter have been granted as
well, subject to redaction of personal data.
2.2.

Protection of commercial interests

Article 4(2), first indent of Regulation 1049/2001 provides that [t]he institutions shall
refuse access to a document where disclosure would undermine the protection of
commercial interests of a natural or legal person, including intellectual property, unless
there is an overriding public interest in disclosure.
Document 33 and document 54 are documents from a third party, which summarise the
discussions which the latter had with the representatives of the US Government on
FATCA.
The third-party author was consulted and agreed to a wide disclosure of these documents.
However, the third party asked that certain redactions be maintained, in addition to the
redactions of personal data, such as the name of the third party and the client it represents
on whose behalf the company communicated with the US Government. The redactions
maintained highlight points of specific interest for the client and include references to
arguments made on behalf of the client. The third party also mentioned that the
attribution of any specific statement to the US administration would limit the third party's
ability to conduct informal dialogues with US agencies. For the US agencies to learn that
internal reports on informal conversations they had with the third party in question have
been made public just because they were shared with the Commission would be very
damaging for the company's relations with these US agencies and would adversely affect
the company's ability to hold informal conversations with these agencies in the future.
This relationship would be even further damaged if access were to be granted to certain
personal views (three sentences in document 33) on the relationship between the US
agencies and their roles as regards FATCA.
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As pointed out in the preceding section, certain other information provided in the bulletpoints in document 54 was redacted, as it reveals the position of the representatives of the
US government. This, in turn, would undermine the commercial interests of the third
party concerned.
Document 34 is a Commission document summarising the information received from the
above-mentioned third party and its client. It also contains a summary of the position
expressed by the US Government in the context of the meetings held with the latter. I am
of the view that the considerations and the risk to the third party's commercial interests
set out above apply also for the Commission document revealing the same information.
Against this background, I consider that the redactions set out above are justified on the
basis of the commercial interests exception of Article 4(2), first subparagraph of
Regulation 1049/2001.
Documents 1, 38 and 63 are documents from a legal entity that concern the lobbying
strategy pursued by the latter in 2011 concerning FATCA. When consulted, the third
party disagreed with the disclosure of these documents in their entirety by referring to the
above-mentioned exception pertaining to commercial interests and arguing that its
intellectual property rights would be affected.
Upon careful assessment of these documents, I have decided to grant full access to
document 1, subject to the redaction of personal data. Moreover, wide partial access to
documents 38 is granted after having removed the personal data and references to the
legal entity mentioned therein, as well as the related information that would make it
possible to identify the latter. In the context of the consultations, the Commission was
informed that the legal status of the entity, as well as its lobbying strategy and policy
representation, has changed in the meantime. Therefore, revealing the name of the legal
entity in the context of the campaign and strategy pursued in August 2011 might be
misleading and affect its work and reputation at present. Given the above, I take the view
that the said limited elements redacted from document 38 are covered by the exception
relating to the protection of commercial interests, laid down in Article 4(2), first indent of
Regulation 1049/2001. The author of documents 1 and 38 was re-consulted and agreed to
the said partial release of documents 1 and 38.
Document 63 is a report of 11 pages produced by the legal entity referred to above and
containing a comprehensive assessment of FATCA and its impact, including the possible
risks for the US economy. In view of the opposition of the legal entity to the public
release of the report, I take the view that the latter's intellectual property rights would
indeed be undermined, given that the report contains the author's detailed analysis and
position on the possible impact of FATCA legislation on the US economy, US financial
markets, American businesses operating abroad and American citizens residing outside
USA. Consequently, I conclude that this document cannot be released, as it is covered by
the exception laid down in Article 4(2), first indent of Regulation 1049/2001.
Finally, one paragraph and one sentence were redacted from page 21 of document 53
(Briefing for a meeting in Luxembourg), as this paragraph reveals the strategies that
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Luxembourg banks were considering to take following the adoption of FATCA. This
information is commercially sensitive and would be damaging for the banks' reputations
and for their customer relationships.
In view of the explanations set out above, I conclude that (the above-mentioned redacted
parts of) documents 33, 34, 38, 53, 54 and 63 must be withheld on the basis of Article
4(2), first indent of Regulation 1049/2001,
2.3.

Protection of personal data

Article 4(1)(b) of Regulation 1049/2001 provides that [t]he institutions shall refuse
access to a document where disclosure would undermine the protection of privacy and
the integrity of the individual, in particular in accordance with Community legislation
regarding the protection of personal data.
I would like to refer to Part I of my reply, sent to you on 19 May 2015. The
considerations put forward as regards the redactions of personal data apply fully to the
redactions of personal data made in the documents covered by this part of my reply.
Consequently, I reiterate the same conclusion that the exception under Article 4(1 )(b) of
Regulation 1049/2001 is applicable to the personal data appearing in the documents, and
that access thereto has to be refused on this basis.

3.

No OVERRIDING PUBLIC INTEREST IN DISCLOSURE

Please note that Article 4(1)(a) and 4(1)(b) of Regulation 1049/2001 do not include the
possibility for the exceptions defined therein to be set aside by an overriding public
interest.
Pursuant to Article 4(2) of Regulation 1049/2001, the exceptions to the right of access
defined therein must be waived if there is an overriding public interest in disclosing the
document(s) requested. In order for an overriding public interest in disclosure to exist,
this interest, firstly, has to be public and, secondly, overriding, i.e. in this case it must
outweigh the commercial interests protected under Article 4(2), first indent of Regulation
1049/2001.
I have considered the public interest in the full disclosure of (the relevant sections) of
documents 33, 34, 38, 53, 54 and 63. I was, however, unable to identify any public
interest that would override the commercial interests protected by Article 4(2), first
indent of Regulation 1049/2001, as explained above. I consider that in this case, the
public interest is best served by protecting the commercial interests of the legal entities
concerned.

4.

PARTIAL ACCESS

In accordance with Article 4(6) of Regulation 1049/2001, I have considered the
possibility of granting full or partial access to the documents requested.
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Indeed, full or very wide partial access (subject to the redactions of personal data only) is
granted to a further 29 documents, described in Part A of the enclosed list. Moreover,
partial access is granted to additional 30 documents listed in Part В of the list. Finally, as
regards the remaining documents listed in Part C of the list, I consider that no meaningful
partial access is possible without undermining the protection of international relations or
commercial interests, for the reasons explained above.

5.

MEANS OF REDRESS

Finally, I would like to draw your attention to the means of redress that are available
against this decision, that is, judicial proceedings and complaints to the Ombudsman
under the conditions specified respectively in Articles 263 and 228 of the Treaty on the
Functioning of the European Union.
You are also, of course, at liberty to contact some or all of the Member States that, as
mentioned, are individually responsible for their arrangements with the US on FATCA to
ask them to disclose their correspondence on the subject.
Further to the list of documents assessed, please find enclosed the copies of the
documents, some of which have been redacted as explained above.
Yours sincerely,

Catherine Day
Enclosure: (1) the list of documents (enclosure 1);
(2) the documents (or parts thereof) to which access is granted.
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